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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO

CRIMINAL DIVISION
State of Ohio,
Plaintiff-Respondent, Expungement Case No. 14EP-308
Criminal Case No. 03CR-3407
-VS-

Judge Lynch
Christopher T. Shirk,

Defendant-Applicant.

STATE’S OBJECTION TO SEALING APPLICANT’S RECORD OF CONVICTION AS
APPLICANT IS INELIGIBLE UNDER R.C. 2953.36(B) AND (F)

Pursuant to R.C. 2953.32, applicant has filed an application to seal the record of ten

convictions of illegal use of a minor in nudity-oriented material, fifth degree felonies, in case
number 03CR-3407. (Entry attached) Applicant bears the burden of showing he is eligible
under R.C. 2953.31 et seq. Applicant cannot meet the burden because R.C. 2953.36(B) bars
expungement of any conviction under R.C. 2907.323, use of a minor in nudity-oriented material
or performance. In addition, R.C. 2953.36(F) bars expungement of any conviction when the
victim of the offense was under 18 years of age. As applicant is not eligible for expungement,
the State objects to this application and respectfully requests that it be denied.

“Expungement is an act of grace created by the state, and so is a privilege, not a right.”
State v. Simon, 87 Ohio St.3d 531, 533, 721 N.E.2d 1041 (2000). A hearing is required under
R.C. 2953.32 to determine whether the applicant is eligible to seal the record. “Because
expungement proceedings are not adversarial, the Rules of Evidence do not apply.” Id. at 533,
citing Evid.R. 101(C)(7). There is no inherent authority to grant expungement of a criminal
conviction; rather, specific statutory criteria must be met before an applicant may be considered

eligible. This Court must find that the applicant received a final discharge from the conviction;



Franklin County Ohio Clerk of - . -
0A184 - Lag i unty Ohio Clerk of Courts of the Common Pleas- 2014 May 23 10:29 AM-14EP000308

complied with the statutory waiting period; has no pending criminal proceedings; qualifies as an
eligible offender under RC. 2953.31(A), and that the conviction to be sealed does not fall within
any category in R.C. 2953.36. When an applicant is eligible to seal the record of a conviction,
this Court must then determine whether the applicant’s interests in sealing the record outweigh
the State’s interests in maintaining the record.

Because expungement is a privilege not to be granted lightly, R.C. 2953.32(B) requires a
hearing to determine whether applicant is eligible and whether the applicant’s interest in sealing
the record is outweighed by the State’s interest in maintaining the record. State v. Simon, 87
Ohio St.3d 531, 721 N.E.2d 1041 (2000). The hearing is not adversarial. Rather, the hearing
“provides the court with the opportunity to review matters of record and to make largely
subjective determinations regarding whether the applicant is rehabilitated and whether the
government’s interest in maintaining the record outweighs the applicant’s interest in having the
record sealed.” State v. Hamilton, 75 Ohio St.3d 636, 640, 665 N.E.2d 669 (1996). During the
hearing, the court should review the record and gather relevant information from the applicant,
the prosecutor, as well as through independent court investigation through probation officials.
Id.

Applicant is ineligible for expungement under R.C. 2953.36(B) and (F) because his
conviction was for ten counts of illegal use of a minor in nudity-oriented material, in violation of
R.C. 2907.323. Because applicant is ineligible under R.C. 2953.36(B) and (F), this Court lacks
jurisdiction to grant his application. The State respectfully requests that applicant’s application
be denied.

Respectfully Submitted,

RON O’BRIEN
PROSECUTING ATTORNEY
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/s/ Barbara A. Farnbacher
Barbara A. Farnbacher 0036862
Assistant Prosecuting Attorney
373 S. High Street, 13th Floor
Columbus, OH 43215

(614) 525-3555

CERTIFICATE OF SERVICE
The undersigned hereby certifies that the foregoing notice was served upon Christopher
Shirk, defendant-applicant pro se, at 2000 U.S. Hwy 23 N,, Lot 79, Delaware, Ohio, 43015, by

regular U.S. Mail, postage prepaid on the May 23", 2014

/s/ Barbara A. Farnbacher
Barbara A. Farnbacher 0036862
Assistant Prosecuting Attorney
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IN THE COURT OF CQYMON PLEAS OF FRANKLIN COUNTY, OHIO
s ERIMAYAR DvIsioN
STATE OF OHIO, YERMINATED: NO._13_BYPM
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W LERI OF COURTS :  CaseNo. LLEEIME

Chulstopher T, Shirk, JUDGE McGRATH

Dafandant.

JUDGMENT ENTRY

On Novembar 8, 2003, the State of Chio ‘was /apresented by Prosecuilng
Attoraey Ronald Welch and the Defendant was represanted by Aftomey Tim Harildstad,
The Defandant efter being advised of his dghts pursuant to Crim. R. 11, entered a plea of
gullty to the siipulated lasser kictuded offenses of Caunts Gne, Two, Thres, Four, Five,
§ix, Saven, Elght, Nine an¢l Ten of the Indlctment, to wit: {llagal Use of a Minor In
Nudity Orfentad Matarial, in violation of Sectin 2607.323 of Q:e Ohlo Revised Code, all
are felonlas of the fifth degee.

The Cour found the Defsndant guilty of the charges {o which the plea was
entered.

Ugon application of ths Proseculing Attemey and for good cause shavan, s
ORDERED that a Nolle Prosagqul be entared for Counis Eleven, Twelve, Thirteen,
Feurteen, Fifteen, Sixtesn and Saveniaen of the (ndiciment.

The Court ardsred end recelved a pre-senlance Investigation,

On Janusry 8, 2004, @ sentancing hearig was held pursuant lo RC,
2929,19. Tho State of Chio was represented by Proseculing Atomay Ronald Weich and
the Defendent was sopresented by Attomay Tim Hariidslad, Tho Prosecuting Attomey and
tha Dafandant's atfomay did not recommend a senlence,

The Court afforded counsel en opperiunlty to speak on behalf uf the
Dsfendznt and addressed the Defendant perscnaily affording him an oppertunity to make
a statement on his own behalf In the form of mitigation and to present Informatinn
regarding the existance or non-existance of the faciors the Court has considered and
welghed.

The Cout has censidered the puposes and principles of sentencing sel
foith tn R.C. 2629.11 and the factors et forth In R.C. 2820.12 {n addltion, the Court has
welghad the factors as set forth In the applicable provisions of R.C, 2828.13 and R.C,
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92013, The Coud Rirthar Fnds that & prison term fs noi mandaiony pumsuan o R C.
AR

Ths Gourt hareby imposes & perad of Commumfv Contra for fve yeers, In
addiln fo e provisians of RG. 295102 anif the gareral sauiremeonts of the Frankin
Caunty Bagasmantof Communily Coniol as sulhiotized by mQ é@ﬁﬁ&ﬁ-ﬁ‘ﬁémuﬂ and
a5 givan 1o the Dalantant inwiilfng, the Court imposes the loflowing Comamuaiy Sontro
Sanctions {See RO, 202515, RO 2020,15 ond RO 2808.47.0  Thet 1o celendent
shal obtain and Ml verfable employment: e da andsnt “shall’ submit iy gox
sifandar counseling the defendant shal ba placed. an sex offender conuioed; the
defendant shali have no enaupervised conlant withichildren; and the dafendant shah have
na private i infemet access.

i addition, ahearing was hald anid the Defendant stipulates to beivg a
seatty-odanied affender pursuart {o Santion- 29350.00(8H3) of the UNie Revised
Cata.

Tha Courthas considared the Qefandacts presentend fulurs ability topav a
fine and financlal sanclions and, pursuant to' R, 2020.18, Nereby renders judgrmant foe
e fomeingfine andior fnsmibaanclione Mo fives fnpoged,

The Inlal cost a0 o be delownined. The defeatant shell gy e s
osts,
Alter the Ivposttion af Community Canirol’, tha Courd, masuant
R, 2920.19(BY4) noiffied i Dafordant, orally and In w}iﬁng, vhat coukd happen i g
vigisles Community Contral.. The-Count funther lndicaledj that If the Defendant vintalas
Gommunity Contral o cnild receive 2 stison temt of up 1o twolve months od tis qash
Gounts One, Twr, Thie, Pl Five, Six, Saven, Blghl N and Ten.

Tha Court findg it tha Defendant has foué{&} days o In'! iime,z'n,digg

Patick i, Mcﬂr&dz, Js.dgss

o0 Prosectding Allomey
{isfendant's Altorsey

Cass No O3GRO53407
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